January 9, 2003

NOTICE AO DRAFT COMMENT PROCEDURES

The Commission has approved a revision in its advisory opinion procedures that
permits the submission of written public comments on draft advisory opinions when
proposed by the Office of General Counsel and scheduled for a future Commission

agenda.

Today, DRAFT ADVISORY OPINION 2002-14 is available for public comments
under this procedure. It was requested by counsel, William W. Hall on behalf of
Libertarian National Committee, Inc. The draft may be obtained from the Public
Disclosure Divigion of the Commisgsion.

Proposed Advisory Opinion 2002-14 will be on the Commission's agenda for its
public meeting of Thursday January 16, 2003.

Please note the following requirements for submitting comments:

1) Comments must be submitted in writing to the Commission Secretary with a
duplicate copy to the Office of General Counsel. Comments in legible and complete form
may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at (202)
219-3923.

2) The deadline for the submission of comments is 12:00 noon (EST) on
January 15, 2003. '

3) No comments will be accepted or considered if received after the deadline.
Late comments will be rejected and returned to the commenter. Requests to extend the
comment period are discouraged and unwelcome. An extension request will be
considered only if received before the comment deadline and then only on a case by case
basis in special circumstances.

4) All comments timely received will be distributed to the Commission and the
Office of General Counsel. ‘They will alzo be made available to the public at the
Commission's Public Disclosure Division.




CONTACTS

Press inquiries: RonHarris  (202) 694-1220
Acting Commission Secretary: Mary Dove (202) 694-1040
Other inquiries:

To obtain copy of draft AO 2002-14 contact Public Records Office-
Public Disclosure Division (202) 694-1120, or 800-424-9530.

For questions about comment submission procedure contact
N. Bradley Litchfield, Associate General Counsel, (202) 694-1650.

ADDRES
Submit single copy of written comments to:
Commission Secretary

Federal Election Commission
999 E Street NW

Washington, DC 20463
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William W. Hall IR
Wamer, Norcross & Yudd i 8
900 Fifth Third Center - ' =

~ 111 Lyon Street, N.W., 2R K

| RECEIVED
_ _ : _ FEDERAL 5&5&"0&
ADVISORY OPINION 2002-14 ' &c’%‘%’umm

Grand Rapids, Michigan 49503-2487

Dear Mr. Hall:
'IhxsreepondstoyourlettemdabadSeptmberZO October 24, and November 15, 2002,

- on behalf of the Libertarian National Committee, Inc. (“LNC""), concerning the application of the

Federel Election Campaign Act of 1971, as amended (“the Act™), the Bipartisan Campaign
Reform Act of 2002 ("BCRA"), and Commission regulations to activities of the LNC tha entai
the sale or lease of committes assets to others.
BMJ | .- »
The LNC i the national committee maintsined by the Libertarian Party of the United
States. The Commission recognized the ENC as & national committee of a political party in
Advisory Opinion 1975-129. As a national committee, the LNC may accept contributions in.
amounts greater than those made to other political partycommlttees as of January 1, 2003 , the
calmdarmlmtsmslsoooﬁummulnmmaateeommmszsooo&omother
persons (other than prohibited entities). 2 U.S.C. 441a(a}(2)(B) and (1)(B); u_cm 110.2(cK1)
and 110.1(cX1). | |
YWM'M wy, mdft;rmanymthqmc‘hasmsasedham:mberof

“business” activities, in addition to its “political” activities. These business activities have

! The Commission assumes for purposes of this Advisory Opinion that the LNC still engages in
support of a sufficient range of Federal candidates and other activities to retain its status as a
national committee of a political party under 2 U.S.C. 431(14) and 11 CFR 100.13; see Advisory
Opinion 2001-13 and opinions cited therein.
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' includedthesale,orlea'sqofimﬁooﬂlers,madcataﬁn&lquﬂ:mdatfairmarketiatés,mdyou‘

distinguish these transactions from the ordinary contributions and donations the LNC receives
from individuals and other persons. In the past, the LNC has dsposited receipts from thesc
transactions in its non-Federal (or “soft money”) account and reported those receipts in
accordance with Commmission regulations regarding non-Federal accounts of national party
Gommittees. toumooﬁéanedthat_uqderfecmﬂymmedil CFR 300.10 the LNC will no
longer be able to maintain a non-Fedecal account for the receipt of proceeds from transactions
where the sources are prohibited from making contributions under the Act or in amounts that
exceed the Act’s limitations.
Youdeém‘beﬂreetypesof&ansacﬁonsbywhichﬂlem(?receivesﬁmds:(l)rentalof'
the LNC’s maiiing.list; (2) sale of advertising space in the Libertarian Party News (“LP News"),
a monthly newspaper; and (3) licensing Libertarian Party trademarks to t-shirt vendors and other
manufacturers of campaign items. You déscribe the transactions as follows.
Mailing List | o
ThelNCrentsitsmniﬁngﬁgtofmembers,contﬁbutors,aiidproq:e‘ctsonaoommgm@,
arms-length basis, either directly or using an incorporated commercial list broker. Typically, the
mmlmmﬁmmmmmﬁammmmﬁmmmof
which may be corporations, political committees, or organizations qualified under 26 U.S.C.
501(c) or 527. Those organizations pay a market rate foe per name and address rented.
ThemailinglistwaédevelopedintheoourseofINC’spoﬁﬁcalactliviﬁes,pﬁmmﬂy&oﬁ:

(1) menmesandaddlmeﬁofummmmaﬁdmﬁbmmﬂwm(2).direct

? You state by phone that the broker sends you a check for the LNC’s share of the feo, and the
LNC deposits the check in its non-Federal account regardless of whether the purchaser is
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mail prospecting; (3) inquiries from persons interested in the party; (4) exchanges of lists with
other organizations; and (5) names and addresscs of interested persons provided by the party:

" members. Typically, in the prospecting activities, the LNC rents lists from others at a fair market

rate, and, when it receives a positive response to adirectmailsoiicitaﬁo:iusingamme froma

hst,ltaddsthatmetotheINCmmhngllst. Sumlarly,ﬂ:eLNCmayalsoemchangeltshstwlth
omerorgamzanommahmwdorom-umebmmdﬁmmethnagamzaumshstformmct
prospecting for new party members. Those who respond positively are added to the LNC list.
Gmually,thepumhasesmmhmgesby[NCdbnminvdwmorethmaﬁmiwdormﬁmq
use of another’s mailing list, and that use is for the purpose of generating more names for the
LNC list, in the manner described above. Oocasionally,thelNCpnrchaseathepa'petualuseofa
voter registration list. ' _ |

' You state that the mailing list was developed primarily for use by the LNC for its own

campaign purposes and “is primarily and substantially used for those pmposé." Appmxunately

once a month, the LNC rents or exchanges a portion of the mailing list with another organization .

for non-campaign purposes Approximately once every two months in non-election yem'and.

more often in election years, the LNC rents or provides free or at a reduced rate a portion of the .

list to a Libertarian Party candidate or ballot initiative committec for political or campaign

purposes. Approximately three times & month, the LNC or one of its affiliates will use the list for

iiba‘tmim?ﬂrt}ipoliﬁcalorcmpéignpm'poses. Forexmple,thelNCusesthemgilinglisttb
send the LP News to party members and a relatively small number of subscribers who are not - .

members.
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Advertising Space i
The LP News, which is published by the party, has a substantial circulation and, 28 a

wmqmﬁWmPﬁycmdiﬂMaﬁdorgaﬁzaﬁms&atmmdmmtafﬁﬁﬂedwim

the party purchase advertising space in the newspaper. These organizations include for-profit-

corporations, political committees, and organizations qualified under 26 U.S.C. 501(c) or 527.
The advertising is sold on an arms-length basis at a fair market rate. You enclose a sample issue

(September 2001) that includes advertisements for the sale of goods and services, political

. cendidates, ballot initiatives, and other causes.

Trademarks
The LNC owns the trademarks h’bertmianPatt)@andPartyofPrincipleQ. From time to

time, the LNC has granted limited licenses to use the trademarks to t-shirt vendors and other
mofcampﬁ@im for consideration. TheLNCdeshestooonﬁnue,mdexpén;l
this practice, offering licenses on an arms-length, fair market rate basis as & business transaction.
Youstaﬁthalym:rdeacriptionoflhedevelopmmtanduses,ofybutmaiﬁngllistappﬁesalmﬁ _
the trademarks. Youassmmattheuadmmmdmbpedfmmemc'spoﬁﬁcdm.-
activitics and “are used pnmmly and substantially” for those activities, and that the licensing
activities “‘are merely mmdentalmtheusesﬁ:rpohhcal purposes.” .
mmcwmmiummmaﬁoﬁo'fmﬁngiumﬁﬁngﬁstmdsaﬁng
advértising space in tie LP News to corpotate advertisers, pending the issuance of this opinion,
“has already resulted in a material loss of revemues o the LNC, and hampered its sbilities to

engage in political activities.”

TheCmnmisﬁimhasusuallyconsiduedﬂ:efuﬂamwMofﬂlerweiptsﬁom-the.

transactions described above to be contributions, unless deposited in a non-Federal account. See,
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e.g., Advisory Opinion 1991-34. The LNC asks the Commission to conclude that therecenpts

from these transactions mnot“contribuﬂons"or donauons, regardless of whether deposited in
a Federal account, because they are received in return for goods and services provided at .
customary market rates. It wishes to contiriue these activities after BCRA and proposes to report
themceipmas“odmfedgtalmeillm”mim‘repomﬁledwiththé&mmissiom

Anatysis

Statutory Provisions and Commission Regulations
Asmdicatedabove,beforeBCRA,naﬁomlpmyoonnniﬁeeswqublemmisemd

spend non-Federal funds (i.c., funds not subject o the imitations, prohibitions, and reporting.
requirements of the Act) from separate, non-Federal accounts. Under BCRA, however, “a
uahoml comm'ittee.ofapolitical party may riot solicit, rebeive, or-direct to another person a
oonm‘buﬁuﬁ,donation,brmfwofﬁmdsmmyptilarthingofvalue,orspmdanyfunda,that
are not subject to the limitations, pmhibim and reporting requirements of this Act.” 2 U.S.C.
441i(s); 11 CFR 300.10(a). Under BCRA'S transition rules, the national party committee may
not receive non-Federal funds after November S, Zm@msmhﬁm&iwdvdm&befme
that date -whici:,ofoomse,would'havebeendeposit.e'dinanon-Fedmlawount-musthave ‘
beei used before Jamuary 1, 2003, 11 CFR 300.12(a). | |

When adopting regulations to implement BCRA, the Commission broadly interpreted the
bmmthpwbyanﬁOM partyoommlttee of non-Federal funds and the spending of such

fimds, and emphasized that such committees must not have non-Federal accounts. The

' Commission states:

[T]he plain language of the ban on national partynon-Federal fundraiging at 2
U.5.C. 441i(a) cannot be plausibly construed to allow party committees to
continue to raise non-Federal fiinds for any purpose. 'Ihelnnguagolsbmadm
prohibiting a national party committee from soliciting, receiving, or directing to
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anotha'person“aconmbuuon, donanonortmnsferoffnnds or any other thing of

value” or spending funds that are not subject to the Act’s limitation, prohibition,

and reporting requirements. A scparate “non-Federal” account even if it contained

funds that complied with the prohibitions of the Act would not contain funds

complying with the amount limitations of the Act, if for example, individuals gave

$20,000 per year to-a national party’s account and also gave another $20,000 to

the party’s “non-Federal” account as suggested by the party committee
Explanation and Justification, Prohibited and Excessive Contributions: Non-Federal Funds or
Soft Money; Final Rule, 67 Fed. Reg. 49064, 49088 (July 29, 2002) (“Soft Money Final Rules”).

- The Explanation and Justification (“E&J") also pointed out the broad sweep of the ban as
expressed by one of BCRAs principal sponsors during floor debate. Representative Shays stated
that the prohibition at section 441i(a) means that the national parties “are prohibited entirely from
raisingor@endinganysoﬁmc-mey,”mdthatﬂnpm\;isionis'designed to “put the national
parties entirely out of the soft money business” and “covers all activities of the national party
committees, even those that might appear to affect only non-federal clections.” Jd., quoting 148
Cong. Rec. H408-409 (daily ed. February 13, 2062)(stawnent of Rep. Shays).> The E&J also
mwdﬂﬁsweepingnmmofConmssionﬂinwntas'evidenmdbﬁtswjecﬁon of an amendment
that would have allowed national parties to raise and spend funds similar to the so-called “Levin
funds™ that arc permitted to State, district, and local party committees (m 11 CFR 300.30
ﬂrough30036).mdwesmbhshasq)mwmmtfotﬂnmngandwdmsofsoﬁmomy

for its "estabhshment, admmmuahon, or solicitation costs,” (i.e., 'fundrmsmg and ova'head

> He further stated that “(bjecause the national parties operate at the national level, and are

.inextricably intertwined with Federal officeholders and candidates, who raise money for the

national party committees, there is a close connection between the funding of the national parties

andﬂmecom:ptmgdmgenofsoﬁmoneyonﬂ:efederalpohucalprooesa” Id., quoting 148
Cong.Rec.atH409



A0 2002-14
Page 7

‘expensés). 1d.; 148 Cong. Rec. H459-465 (daily ed. February 13, 2002) and 148 Cong. Rec.
 H462 (daily ed. Februsry 13, 2002)(statement of Rep. Ney); see also 11 CFR 300.10(s)(3).

3 - Advisory Opinions Pertaining to the Sale or Lease of Committee Assets

10

1n

12
13
14
15
16
17
18

19

The Commission has, in a mumber of advisory opinions, examined a variety of factual
situations where political committees have proposed to sell, lease, or otherwise use in a business
or commercial venture some form 6f committee asset. Generally, the Commission has viewed
such ventures by ongoing committees as simply another form of fimdraising for political
Mm that results in a contribution subject to the limitations and prohibitions of the Act,
unless such funds were deposited in the committee’s non-Federal account.* See Advisory
Opinions 1992-40, 1991-34, 199026, 1990-3, 1988-12, and 1983-2. The amount of the
contribution is the full amount paid. This is consistent with 11 CFR 100.53 (formerly section
100.7(a)(2)), which provides that the entirc amount paid es the purchase prioc of a fundraising
item sold by a political committee is a contribution. |

TheCommissimhumog:ﬁudmﬁmiwd‘ueepﬁomwhmﬂlémﬁﬁondoesmt '
entail ongoing ﬁmdmisingbymecomﬁuee. The Commission has concluded that a contribution
to a political cmnmltteemaynotresultmﬂlemeof(l)anuolawdsale ofaoommtlaeeasset,a)
wmchhadbempmchmedordeveloped for the oomm:ttee’sownparﬂctﬂaruse(raﬂmﬂmnfor
sale in 4 campaign ﬂmdmimngactmfy)_(.’o)whmtheasmhas anobjeouvelymme
mmarket vatue, and (4) the price paid does not exceed the usual and normal chafge for such assets
in the mwhm ordinarily sold. Advisory Opinions 1592-40, 199224, 199134 1990-26,

4 Fomample,mAdmo.yOpimonlm-w theCommmonstatedmmsmmlmlpmy
committee may deposit sales commission proceeds into its non-Federal account, if permitted
under State or local lawandlfusedforpurposesotherthanmﬂuenmngmyFederalelwhonor
thepaymentofﬂ:eFedualshareofallocableeosts
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and 1989-4.% For example, principal campaign committees (“PCCs”) with lefover campaign
equipment and campaign supplies that wished to terminate their operations have been permitted

' o liquidate such assets for debt retirement purposes or in contemplation of & prompt dissolution

of the committee. See Advisory Opinions 1992-24 (sale of books, which had been initially
obtained by committee for free distribution during the campaign, back to the publisher at the
price of the purchase from the publisher), 1990-26 (personal computer), 1985-1 (sale 6f computer
system), and 1979-24 (campaign yard signs). See al.ro Adeory Opinions 19894 (sale of
mallmg lists, computer hardware, andusedﬁmtm'ebyanon-tammahngPCCofaFedeul
officeholder to the new gubematorial campaign committee of that officeholder) and 1986-14
(non-terminating PCC’s sale of a campaign van that was no longer usable by the campaign).
TheComnﬂssionha'smﬁedontwomasonsinexplainin.ganucepﬁonforme sale or
lease of mailing lists. The Commlsslonhasstawdthatthchsttransacnonwouldmt resultin a
oonmbuhonwha'eﬂlehsthadaumquequahtyandwasdmlopedbythe political conimittee in
themnnaleomeofitsoperaﬁonpﬁmarﬂyforimownuse,mﬂmmmsmmiobe_soum
others as part of a campaign fundraising activity. See Advisory Opinions 1988-12 and 1986-14.
msubsequeﬁtadvisoryopinions,mwommissimm réfemdtomainngﬁstumamnswme :

5 AldloughtheCommmmdoesmtmthlsop:mmdeﬁnswhateonmmwsm‘ﬁwlated
transaction, it emphasizes that the characterization should be construed narrowly. Note that, in
the opinions using this description of when a contribution may not resuit, the transactions by
ongoing, non-authorized committees resulted in contributions (Advisory Opinions 1992-40 and
1991-34), while similar transactions by authorized committecs which were cither ending their
operations, or where the candidate was preparing to run for State office, did not result in
contributions (Advisory Opinions 1992-24, 1990-26, and 1989-4). Moreover, BCRA compels a
very limited scope for any possible interpretation of what is “isolated” in the case of a national

_party committee. BCRA prohibits a national party committee from receiving not just a

tribution,” but also a “donation or transfer of funds or any other thing of value,” that is not
subject to the limitations and prohibitions of the Act. 2 U.S.C. 441i(a)(1).
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dmcussmgtmnhommvohmgothercommﬂeeasseﬂasmﬂmdhmamwd(mmdwawd
above)thataoontnbutmndoesmtremﬂtmthecaseofanuolatedsalewhmthemethadbeen
purchasedordcvelopedfortheoommime’sbwnparﬁmdaruse,rqtherthm for fundraising and
had ascertainable market value. See Advisory Opinions 1992-40, 1992-24, 1991-34, 1990-26,
and 1989-4. Under bom,rgﬁonaleé, the fundamental basis of the Commission’s determination as
totlngconhibutionconseqummofth&listh;anawﬁonwas a concemn as to the use of the
committee asset for fundraising purposes. The cmphasis is not just on the primary purpose
beMndﬂwdevelopmmtoﬁheﬁibﬂﬂwmwoidingﬁeongohgsﬂéml&seof&emﬁﬁng
list or other asset as a means to raise funds for the committee.’ To the extent that Advisory
Opinion 1979-ia appears to countenance an ongoing sale or lease of a list as a means to raise
funds for a political committes, it is hereby superseded. |

The Commission has also specifically addressed a political committee’s sale of

. advertising space in its newspaper or newsletter in & number of opinions, including one issued to -

the LNC. The Commission has consistently concluded that “funds raised through the sale of
advertising spice in the Party newsletter ... generally would be contributions by those individuals

¢ In early opinions, the Commission concluded that the sale of a committee’s mailing list would
not result in a contribution if the amount or other consideration received for the list would not
exceed the usual and normal charge, See Advisory Opinions 1983-2, 1982-41, 1981-46, 1981.7,
1979-76, 1979-18, and 1979-17. In some of these opinions, the Commission distinguished the
sale of a list from other transactions by noting that the committee developed the list for its own
use rather than for sale to others, or that the list is a unique asset whose value is determined on
the basis of the committee’s fundraising or other political uge. In subsequent opinions, the

.Commission focused increasingly on the need for the committee to have developed the list for its
. own use, and not for a sale or lease of names to raise funds, and on the need for the list sale or

lease to be an isolated transaction. See, for example, Advisory Opinion 1991-34. (The
Commission still distinguishes an exchange of lists of equal value from the sale or lease of lists
because an exchange is riot a use of the list by the political committee to receive funds from the
oﬂ:a'enhtymthe&ansacﬁonbmameﬂ:odofmhancmgthemmmmee’s list development snd
use.)
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and corporations and are, therefore, subject to the limitations and prohibitions of the Act.”

Advisory Opinion 1994-25. See 2 U.S.C. 431(8)X(A)(i) and 441b(b)(2); 11 CFR 100.52(2)1)

 (formerly 100.7(a)(1)) and 114.1(a)(1); Advisory Opinions 1990-3, 1985-39, 1981-33, 1981-3,

and 1978-46.” In Advisory Opinion 1990-3, the Commission emphasized the fundraising nature

of the sale of advertising space.

Application to the Transactions Presented
Nothing in BCRA, or the Commission’s new regulations, alters the analysis that has been

- agpliedlaothesaleorleaseofwmmiﬂeeassets,imludingmaiﬁnglistsmdadverﬁémemsin

committee publications, in the advisory opinions discussed above, The Commission has
examined such transactions over a long period of time and has distinguished between
transactions that constitute fundraising and those that do not. Nothing in BCRA negates the
result that the proceeds of the transactions are contributions in the full ummtofﬂupw
What has changed after BCRA is that national party committees must not have non-
Federal accounts, that is, they must not raise any funds that do not comply with the limitations
and prohibitions of the Act, and must not use such funds, Theseptowaonsprecludcthc .

eshblishmaﬁofasepm&muﬁtomhiniﬂgm&dﬁﬂﬁndsthﬂwoﬂdhemedfmm

7 mmecaseofputyoommmmmorjommls,ﬂw&mmmmhasauwedfor

. aliocation between Federal and non-Federal funds based upon the space apportioned to Federal

elections in the publication, thus allowing payments for ads by corporations (except for entities
prohibited from contributing in connection with any election) to be deposited in a non-Federal
account. Advisory Opinions 1985-39, 1981-3, and 1978-46; see also Advisory Opinion 1994-25.
In the case of a political committee that did not have a separate non-Federal account, as is now
true of all nationat party committees, the Commission concluded that corporations could not pay
for advertisements in its newsletter. Advisory Opinion 1990-3; see also Advisory Opinion 1990-

- 5 (stating that corporations could not pay for ads in a Congressional candidate’s newsletter).
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ﬁmpoﬂofmmFéduglcmdidmsmwﬁﬁﬁes,mﬁormpmMmightmtbemmMas
direct candidate support, such as administrative or fundraising expenses.®
With respect to the.leas;ingoftheLNCmailinglist,thelistapptohavebem

- developed by the LNC over a period of time and to have a unique nature, and docs not constitute

mercly 2 list or lists thet were purchased from other sources. In addition, the list was developed,
in part, for the LNC’s own use. However, the use of the list involves a significant amount of
leasing to others and not just the LNC’s own use. Over a typical two-month period, the LNC
mmuchmapmﬁmofmemﬁﬁngﬁmformmpﬁgnpmpmmmmm. On
one other occasion in such a period in a ion-clection year, but more often in an election year, it
wiumtmowpmﬁdeﬁmoftmunwuwmﬁmmmmhﬁﬁaﬁw ‘
committees. Appmximauiysixﬁmesinﬂ:atpaiod;theLNCwmusethQIistfor'itsm
pm'pos;es. Bven taking into account (as discussed below) that the rental of the LNC's list to a
Libertarian candidate should still be considered to be the LNC’s own use (for the purposes of the -
gena'alihwrpretaﬁonofthspumhmeorleéseofthnlistasaconuibuﬁon),atlea;sttwooutbf
ninetimes-@dmoreoﬂen‘dm-inggnele.ctionyear,‘thelistisbeingused&rpwposesotlmf-than
the LNC”s own usc, and often such purposes catail payments to the LNC. Based on these facts,
it appears that LNC continuously develops the list for lease to others, not just for internal use.
More significantly, Mummﬁémﬁrpmmmmemcﬁemthomdummﬁmbm

arepmod:cmdcontmuous. INChasoonoededthatmoomeﬁ'omthehstrenmlssuppomﬂm

_party spohtlcalacuwues Hmce,thepaymmmﬂ:eINbeﬂlmleasmgthehst,mtheﬁﬂl

8 Alﬂloughanaﬁonalmmmineemayeémbﬁshasepmwmforthheﬂmds
raised for and spent by the account are still subject to the Act’s limitations (including when
combined with the committee’s other accounts), prohibitions, and reporting requirements of the
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amount of those paymeﬁts,arecontribuﬁons, with the exceptions (such as payments by PCCs or _
State and subordinate Liberterian party committees) discussed below.

You have indicated that the LNC’s periodic leasing of its licensed trademarks is done ina
marmer similar to the leasing of its list trademark licensing. The Commission assumes that this
mmiumelmofiheummmommmma&equmysimﬂammatoftheﬁstmmg,
relative to the LNC’s own use. Even if the trademark was developed by the LNC, the
Cominissiondoeénotconside;theuseﬁyoﬂierenﬁtiesoftwo.tlme,ormoretimesportwo
month period to be an isolated use. Hence, payments to the LNC by the licensees of the
mdanarks‘mwnm%uﬁmsmmeﬁnﬂamoumofwosepaymeﬁm,exoepwdmdimusudbdow.

The purchase of advertising space in the LP News is also a contribution in the full
amount, The LNC’s sale of such space does not constitute an isolated use but is an ongoing
vehicle for the LNC to raise funds, except as discussed below.

The outcome that these transactions result in contributions cannot be negated by
depositing the proceeds in a scparate, non-Federal account, as was possible before BCRA. (See
footnote 8, above.) Suchmdptsmmwsubjectmtheﬁnﬁtaﬁomandpmhibiﬁomoftﬂem
and must be reported by the LNC ss contributions. As such, corporations, labor organizations,
Federal contractors, and foreign nationals may not make such paymeats.’ 2 U.S.C. 441b, 441c,
and#le. Moreover,toivoidcmfusionmmepanofpmmaldngpﬂmissiblepaymmts,
the LNC, when soliciting such payments, or receiving them without a solicitation, should inform

? You indicated that you use a broker to solicit renters of the list, and the broker sends you a
check for the LNC’s share of the fee. Assuming that this arrangement is conducted in the
ordinary course of business and at the usual and normal charge for such list transactions, the
receipt by the LNC of a check from an incorporated broker does not by itself result in the broker
making a corporate contribution to the LNC.
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the payers that their payments are contributions that are subject to the limitations and

 prohibitions of the Act. See 11 CFR 102.5(:)(2).

Some of the entities leasing the list or purchasing advertising space in the LP News are
entities that are not political committees under the Act but aro unincorporated political
organizations qualified under 26 U.S.C. 527, including entities or committees devoted
exclusively to electing a hon-Federal candidate or candidstes. The funds of such entifies or
cqnmimﬁiﬂﬁkdybecomposed,hpmofdmaﬁominmexmdingﬂwAa’s
limitations or from sources prohibited by the Act from contributing, These entitics are allowed
to lease the list or purchase advertising space in amounts that do not aggregate in excess of the
Act’s limitations so long as they comply with the requirements of 11 CFR 102.5(b)(1). Any such
mginimﬁonmalﬁnsapaymmtmustkeq:ﬁwrdsofmeipﬁmddisbmemmtsmd,upm: ‘
request, must make such records available for examination by the Commission. The
organization must demonstrate through a reasonable accounting method that, whenever such an
organization makes such a payment, it has received sufficient funds subject to the limitations and
prohibitions of the Act to make the payment. An organizations’ paymentforle‘aaingmeﬁét, for
advertising space, or for the limited trademark licensc will count toward the political commitiee
registration threshold of contributions aggregating in excess of $1,000in & calendar year, See2

U.S.C. 431(4)A); 11 CFR 100.5@)_'9 »

' The LNC should inform such entities of the consequences and obligations resulting from their
payments. Moreover, the proceeds from sales of assets by such entities will be subject to the
same analysis as presented in this opinion and will generally be subject to the limitations and
prohibitions of the Act if the entity makes a purchase from the LNC.
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Purchases or rentals from the LNC by a principal campaign coramitiee of a Federal

candidate would not result in a contribution or prohibited transfer to the LNC. Under 2 U.S.C.
43%9a(a)(4) and 11 CFR 113.2(c), funds of a PCC may be transferred without limit to a national,

State, or local committee of a political party. But for this exception, such transfers would be
contributions subject to the limitations at 2 U.S.C. 441a, i.c., $25,000 per year to a national party
committee. 2 U.S.C. 441a(s}1)(B). In view of the ability of a PCC to make unlimited transfors
to'tthNC,ﬂwConnnissionviewsapaymunbyaPCCinthcogmextofoneoftHeu'ansacﬁons
covered by this opinion to be a transfer permitied under 2 U.S.C. 4399, rather than a contribution
i:ythePCC. See Advisory Opinion 1981-11 (\u;hmtheCommissionconoludedthn,pursmntto
2U.8.C. 439a, a PCC conld allowanaﬁonallpmtycomm'ittee-theﬁ'eeuseofthe PCC’s mailing
list). Hence, apaymanbyaPCCforﬁstreghLadeﬁsinginﬂleLPNm,orﬁomedusedf
the trademarks would not be a contribution by the PCC'to the LNC. If the PCC pays less than
the usual and normal charge, however, for such an item, the difference between the amount paid
mme'mﬂmdnmmwdbegmhuﬁonbymemcmmmand@jgcttg
the per election limit at 2 U.5.C. 441a(a)}(2)(A), o to the limit at 2 U.S.C. 441a(h) with respect to.
 Senate candidate.” See 11 CFR 100.52(d). ' |

Subject to certain restrictioris, transfers of Federal ﬁmdsn_ﬂimitedinamomtm
permitiod between & national party committee and a Stae party commitiee, and/of any
subordinste party committee. 11 CFR 102.6(aX1)(ii). A purchase or lease of the LNC items by a
State, or subordinate Libertarian Party commitiee may be categorized as a transfer raher than as
a contribution, and the amount of the payments themselves would not be subject to the Act's
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limits. Hmver,ﬂleﬂmdsmahngupﬂmtanxferwouldshﬂbesubjectmthelmanﬂs,
prohibitions, and reporting requirements of the Act. 2 U.S.C, 441i(a); 11 CFR 300.10(a)."
TheCommissimmnchdedabovetﬁuLmdﬁtbecimmstmesyoummeleasihg

" of the LNC's list would generally result in a contribution by the paying entity. However, the

development of a donor list by a political party committee for support of its own candidates,
whether in Federal or non-Federal elections, and of its affiliated committees (which support the
party’s candidates) constitutes a principal function of the party. (In fact, when a party committee

]mmhaﬁﬁﬂtheumﬂmdmmﬂchargehacmdidﬂbmaﬁﬁnﬁedputymmniﬁw,ﬂﬁs

might, for the purpose of the analysis above, be considered as part of the party committee’s own
use of the list) The sale o lease of such lists ir such circumstances makes available the use of
mii;tegl'a]parwwolfqrtﬁzmostﬁlndammnlofpmypurpom.

Hence, the Commission concludes that, in addition to the payments by the PCCs of

. Federal candidates deseribed above, the leasing of the LNC list to the campaign committee of

Libertarian non-Federal candidate at the usual and normal charge would not result in 8

! 1fthe purchasing State or local party committee is a political committee under the Act, such
payments may be made from its Federal accounts only. If the committee, such as a local party
committee, is not a Federal political committee and does not have a separate Federal account
(see, e.g., Advisory Opinion 1999-4), it must demonstrate through a reasonable accounting
method that, whenever it makes such a paymeat, it has received sufficient funds subject to the
limitations and prohibitions of the Act to make the payment. 11 CFR 102.5(b)(1). Such a
payment will also count toward the political committee registration threshold of contributions
aggregating in excess of $1,000 in a calendar year. See 2 U.S.C. 431(4)(A); 11 CFR 100.5(a).
As indicated above, the LNC should inform the committee of the consequences and obligations

_resultinig from the payment. Moreover, proceeds from the sale of assets by State or subordinate

party committees would also, in general, be subject to the limitations and prohibitions of the Act
for purposes of the transfer. See also footnote 10 for the application of this opinion to proceeds
from the State or subordinate party committee’s sale of assets. See also 2 U.S.C. 441a(d)(4)C)
and 11 CFR 109.35(c) which would prohibit a transfer and hence a purchase or rental of LNC
assets by any party committee barred from making a transfer under those sections.
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conmbuhon by that c_mdidate’s committee. The amount of the payments would not be subject to
the limitation on contributions to national party committees. However, the contents of such
payments would stii! be subject to the requirements of 11 CFR 102.5(b)(1) and to the other
conditions set out in the discussion of payments from Libertarian party committees that.are not
political committees. (See footnote 11). ‘
| Mwmw@%mdﬁmwﬁmmouﬁngﬁewpﬁcaﬁmofﬁqAﬂmd
Comfnisaionreguiaﬁonﬁtoﬂmspeciﬁc&ans&cﬁonoracﬁvityset forth in your request. See 2
U.5.C. 437f. The Commission emphasizes that, if there is a change in any of the facts or
assumptions presented and such facts or assumptions are material to a conclusion presented in
this opinion, then the requester may not rely on that conclusion as support for its proposed
Sincerely,
Ellen L. Weintraub
Enclosures (AOs 2001-13, 1999-4, 1994-25, 1992-40, 1992-24, 1991-34, 1990-26, 1990-5,

1990-3, 1989-4, 1988-12, 1986-14, 1985-39, 1985-1, 1983-2, 1982-41, 1981-53, 1981-46, 1981~
33, 1981-11, 1981-7, 1981-3, 1979-76, 1979-24, 1979-18, 1979-17, 1978-46, and 1975-129)



